INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

PERCY LEVAR WALTON,
Civil Action 7:03CVv00347
Petitioner,

V. MEMORANDUM OPINION

GENE JOHNSON, Director
Virginia Department of Corrections, By: Samue G. Wilson

United States District Judge
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Respondent.

Pursuant to the Court of Appedls authorization to file a successive petition “adleging that his
mentd retardation bars his execution,” Percy Levar Walton filed a successive petition for a Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254 claiming that his sentence of death for three counts of
capitd murder violates the Eighth Amendment because he is mentaly retarded, incompetent to be
executed, and incompetent to sdlect the method of his execution. This court rejected the mentdl
retardation and competency to be executed claims and dismissed Walton's petition. Walton now
moves for reconsderation and to ater judgment pursuant to Federa Rule of Civil Procedure 59(€).
For the reasons stated the court grants Walton’s motion to reconsider but denies his motion to ater the
judgment.

l.

In November of 1996, Walton murdered three neighbors. Walton pled guilty to three counts of
capita murder, and the trid judge sentenced him to death. Walton exhausted his state court remedies
and then filed a habeas petition with this court, arguing that he was incompetent to be executed and

incompetent to plead guilty, among other claims. After conducting an evidentiary hearing on the issue of



Walton's competency to plead guilty, this court declined to address Walton's clam that he was
incompetent to be executed because Waton's execution was not imminent and denied Walton's

remaning dams. Waton v. Angdone, No. 7:99cv00940, 2002 WL 467142 (W.D. Va. Mar. 27,

2002). The Fourth Circuit affirmed, Waton v. Angdone, 321 F.3d 442 (4th Cir. 2003) and the

Supreme Court denied certiorari. Walton v. Johnson, 539 U.S. 950 (2003).

Virginia set an execution date for May 28, 2003. Sometime on or before May 13, 2003,
Walton selected eectrocution over lethal injection as his method of execution. On May 23, 2003,

more than deven months after the United States Supreme Court held in Atkinsv. Virginia, 536 U.S.

304 (2002) that the congtitution prohibits the execution of the mentally retarded, Waton filed an
emergency motion with the Fourth Circuit to authorize a successive habeas corpus petition. On the
same day, the Fourth Circuit granted “Waton's motion for leave to file a successve habeas corpus

petition in the United States Didtrict Court of Virginiaalleging that his mental retardation bars his

execution.” Inre Percy Levar Wdton, No. 03-7 (4th Cir. May 23, 2003) (emphasis added). Waton
filed amotion to stay his execution, and this court granted the motion on May 25, 2003. On June 2,
2003, Wdton filed the present petition presenting three claims: (1) Waton's execution is barred by
Atkins because he is mentdly retarded; (2) “Waton's selection of his method of execution involved an
uncongtitutiond waiver of his Eighth Amendment right”; and (3) Waton is not competent to be

executed under Ford v. Wrainwright, 477 U.S. 399 (1986).

In an opinion and order dated July 2, 2003, this court rgected Waton's mentd retardation
clam. Inrgecting the claim, the court consdered the results of four 1Q tests. When Waton was

seventeen, he received the Wechder Adult Intdligence Scde - Revised (“WAIS-R”) 1Q test and



achieved afull-scale score of 90, placing him in the “average’ range of intdligence. When Waton was
eighteen, he completed the WAISR 1Q test again and achieved afull-scde 1Q of 77, placing him inthe
“low average’ range, but not in the mentd retardation range. When Waton was twenty, he was again
given the WAISR IQ test and scored afull-scae 1Q of 69. Findly, when Waton was twenty-four, he
recaived the “GAMA” test and scored a 66, aresult considered “well below average.” In afootnote,
the court observed that the GAMA test heavily relied upon by Waton was generdly used asa
screening device and was not one of the standardized tests of intellectua function recognized by the
Virginia Department of Mental Health. The court dso considered the opinions of Dr. Stanton
Samenow and Dr. Patricia Generd, both of whom opined that Walton was not mentally retarded. The
court did not expresdy rgect Waton's competency clams at that time, but did note that “the question
of Walton's competency to select his method of execution is, in effect, subsumed by the question of
whether Wdton is competent to be executed.”

On March 4, 2004, after conducting two evidentiary hearings and consdering the testimony of
five doctors, the court found that Walton understood why he was being punished and that he was being
punished by execution. Accordingly, the court rgected Waton's competency to be executed clam
and dismissed his habeas petition . The caseis now before the court on Walton's motion for

reconsideratior? and “Motion Pursuant to Rule 59(e).”

'Furthermore, this evidence was considered againgt the backdrop of the court’s earlier
evidentiary hearing regarding Walton's competency to plead guilty.

2Walton styled his motion as a“Mation for Ruling on Clam |1 and/or Entry of Find Judgment.”
Because afind judgment had aready been entered, the court construes the motion as a motion for
recons deration.



I.

Waton asserts that this court did not address his second claim for relief before entering find
judgment. Inthisclaim, Waton argues he was “not competent to make aknowing, intelligent, and
voluntary waiver of his Eighth Amendment right not to be executed in an uncongtitutiond manner.”
According to Waton, dectrocution is an uncongtitutiona method of execution, and, athough usualy
when an inmate chooses a method of execution, he waives any objection to the selected method,

Stewart v. Lagrand, 526 U.S. 115 (1992), Walton was not competent to waive his objection to the

congtitutiondity of eectrocution. Because the court entered afina order without explicitly rgjecting this
clam, the court grants Waton's mation for reconsderation. However, the court dismissesthisclam as
an unauthorized successive habess petition. Alternatively, the court denies relief on the clam for three
reasons.’

Waton's competency to select the method of execution clam is an unauthorized successive
habeas corpus petition. The court has jurisdiction over Waton’'s competency to be executed clam
because he included it in hisfirst federa habeas petition, and this court declined to address it a that

time because it was not ripe, see Stewart v. Martinez-Villared, 523 U.S. 637 (1998), and the court has

3Respondent argues that Walton procedurally defaulted his competency to sdlect the method of
execution clam. The court disagrees. The respondent datesin its motion to dismissthat “Virginia
capital habeas petitioners, moreover, are entitled to one and only one habeas petition. See Va. Code 8
8.01-654.1 (‘No petition . . . filed by aprisoner held under a sentence of desth shall be considered
unlessit isfiled within sixty days after the [conclusion of direct gppedl]’).” By itsvery nature, a
competency to select the method of execution claim cannot be raised until after the inmate has selected
his method of execution. In the present case, Wdton's competency to sdect the method of execution
clam did not arise until after he had exhausted the state habeas proceedings. Consequently, according
to the respondent’ s interpretation of Virginialaw, “thereis an absence of available State corrective
process,” 28 U.S.C. 8§ 2254(b)(1)(B)(i), and the claim is not defaulted.

4



jurisdiction over the menta retardation claim because the Fourth Circuit authorized him to filea
success ve habess petition raising this clam. However, Waton's competency to select the method of
execution was neither raised in the initial federal habeas petitiort and dismissed as not ripe, nor
authorized by the Fourth Circuit. Consequently, this court must dismiss the claim pursuant to 28
U.S.C. § 2244(b).

Even if Wdton's competency to select the method of execution clam were not an unauthorized
successive petition, the court still would deny relief for three reasons. First Walton's clam gppearsto
be moot. Because this court stayed Waton's execution date, Walton will have another opportunity to
sdect his method of execution. See Va. Code § 53.1-234.

Second, to the extent Waton's claim is not moot, every court that has consdered the issue has
held that eectrocution does not violate the Eighth Amendment’ s bar to cruel and unusud punishmen.

Louisanaex rel. v. Resweber, 329 U.S. 459 (1947); Inre Kemmler, 136 U.S. 436 (1890); Jonesv.

Whitley, 938 F.2d 536 (5th Cir. 1991); Lindsey v. Smith, 820 F. 2d 1137, 1155 (11th Cir. 1987).

See adso Poyner v. Murray, 1993 U.S. App. LEXIS 38227 (4th Cir. 1993) (citing cases). When an

inmate is competent to be executed, his sdlection of a congtitutional method of execution is of no

“Under Stewart, this court may only consider those daims “fairly presented” to it in the initial
federa habesas petition and which this court dismissed as not ripe. “Fair presentation contemplates that
‘both the operative facts and the controlling legd principles must be presented . . .” Matthews v.
Evatt, 105 F.3d 907, 911 (4th Cir. 1997) (quoting Verdinv. O’ Leary, 972 F.2d 1467, 1474 (7th Cir.
1992); see Stewart, 523 U.S. at 644 (“We believe that respondent’ s Ford dam hereprevioudy
dismissed as premature-should be treated in the same manner as the claim of a petitioner who returns o
afederd habeas court after exhausting date remedies.”). Waton did not indicate in hisinitia federad
habeas that Waton's ability to select amethod of execution or the congtitutiondity of eectrocution
would be at issue; consequently, the court finds that Walton did not fairly present this clam to the court
inhisinitid federd habeas petition.




conditutiona sgnificance.

Findly, the court finds that Walton is competent to salect a method of execution. Although no
court has yet articulated the stlandard of competency to salect amethod of execution, the court findsthe
standard does not differ sgnificantly from the standard for competency to be executed—understanding
the reason for and nature of on€'s punishment. This court has dready found that Walton understands
why heis being punished and that he will be punished by execution. Furthermore, the court dso finds
that Walton has consistently selected eectrocution as a method of execution and that he understands
that eectrocution will result in his deeth. Before pleading guilty, Waton sated “the chair isfor killers’
and that he wanted to plead guilty, get “the chair” and “go out likeaman.” Dr. Samenow testified that
Walton “understood that a capitd murder charge can result in the death pendty ‘by eectric chair or
needlie’” More recently, Dr. Mills, the psychiatrist appointed by this court, testified that Walton
expressed a preference to die by eectrocution. Particularly reveding isthe testimony of Allen
Glasgow, arehabilitation counsdor who was with Waton on May 23, 2003ust afew days after
Waton sdected his method of execution. Glasgow testified that Waton communicated well,
completed avigtor’s form without assstance, and stated that he wanted his mother to receive his
remains upon his deeth. The court finds that Glasgow’ s testimony is credible and lends support to the
conclusion that Waton sufficiently understood the method of execution he was sdlecting. The court
accordingly denies habeas relief on Wdton's claim that heis not competent to sdlect his method of
execution.

I11.

Waton moves for this court to amend its July 2, 2003, Order dismissing his mentd retardation



clam. Insupport of his motion, Walton cites a change in policy adopted by the Virginia Department of
Mental Hedth making the GAMA 1Q test arecognized standardized test of intellectua function. The
court finds that this intervening change in policy does not affect the merits of Waton's mentd
retardation clam and accordingly denies Waton's motion to amend the July 2, 2003, Order. In finding
that Walton was not mentally retarded, the court considered the GAMA test results as well asthe
results of the three WAIS-R 1Q tests and the opinions of two doctors. The fact that the Virginia
Department of Mental Hedlth has Since upgraded the satus of the GAMA test to equd that of the
WAIS-R does not give this court reason to dter its previous judgment.
V.

For the reasons stated, the court denies Waton's motion to dter judgment, grants Waton's
“Moation for Ruling on Claim Il and/or Entry of Fina Judgment,” and denies Wdton's petition for awrit
of habeas corpus.

ENTER: ThisMay 24th, 2004.

UNITED STATESDISTRICT JUDGE



INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

PERCY LEVAR WALTON,
Civil Action 7:03CVv00347
Petitioner,

V. FINAL ORDER

GENE JOHNSON, Director
Virginia Department of Corrections, By: Samue G. Wilson

United States District Judge
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Respondent.

In accordance with the court’'s memorandum opinion entered on this dete, it iSORDERED
and ADJUDGED that: (1) Waton's mation to dter judgment is DENIED; (2) Waton's motion for
the court to rule on dam Il and/or enter find judgment is GRANTED; and (3) Wadton's petition for a
writ of habeas corpusisDENIED. Thiscaseis STRICKEN from the active docket of the court.

The Clerk of the Court is directed to send certified copies of this Order and accompanying
Memorandum Opinion to the petitioner and to the counsel of record for the respondent.

ENTER: ThisMay 24th, 2004.

United States Didtrict Judge



